Puberty blockers: a recent court judgment.

On 1 December 2020 the High Court of Justice Judgment in the case of Quincy Bell and Mrs
A against The Tavistock and Portman NHS Foundation Trust (Case No: C0O/60/2020) was
published.
https://www.judiciary.uk/wp-content/uploads/2020/12/Bell-v-Tavistock-Judgment.pdf

In this article I quote from some interesting passages in the Judgment, with some introductory
thoughts from me on each one.

The Judgment found that a child under 16 was too young to consent to the Tavistock Clinic
giving them puberty blockers as a holding stage / step along the road to their having a sex
change operation after 16.

In recent years there has been a rapid increase in children asking to change their gender,
whether this has been influenced by media / social media I can only speculate:

“31. [...] The number of referrals to GIDS [The Tavistock and Portman’s Gender
Identity Development Service] has increased very significantly in recent years. In
2009, 97 children and young people were referred. In 2018 that number was 2519.”

The Judgment comments that there is little medical evidence that a child or young person
changing their body solves their psychological distress:

“23. One of the issues raised in these proceedings is the non-existent or poor evidence
base, as it is said to be, for the efficacy of such treatment for children and young
persons with GD [Gender dysphoria].

24. In that context, we note that though this research study was commenced some 9

years ago, at the time of the hearing before us the results of this research had yet to be
published.”

“74. Ms Morris [Fenella Morris QC, the barrister for the clinic] submitted it is not for
this court to determine clinical disagreements between experts about the efficacy of a
treatment. We agree. That is a matter for the relevant NHS and regulatory bodies to
oversee and to decide. However the degree to which the treatment is experimental and
has, as yet, an unknown impact, does go to the critical issue of whether a young
person can have sufficient understanding of the risks and benefits to be able lawfully
to consent to that treatment.”

The Clinic didn’t gather statistics on what proportion of those children they had been
prescribing puberty blockers to were autistic or had mental health problems. Perhaps there
were other explanations for their desire to change gender, and perhaps some children were
not able to make an informed decision (‘Gillick competent’):

“34. The court asked for statistics on the number or proportion of young people
referred by GIDS for PBs [Puberty Blockers] who had a diagnosis of ASD [Autistic
Spectrum Disorder]. Ms Morris said that such data was not available, although it
would have been recorded on individual patient records. We therefore do not know
the proportion of those who were found by GIDS to be Gillick competent who had
ASD, or indeed a mental health diagnosis.
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35. Again, we have found this lack of data analysis — and the apparent lack of
investigation of this issue - surprising.”

The Clinic argued that they give the children and their parents lots of information before
prescribing puberty blockers. But their statement doesn’t mention giving them information
about alternatives to puberty blockers, such as counselling. The Clinic also likes to use the
term “young person” to imply maturity, however, the referrals for puberty blockers include
children as young as 10 years old:

“38. [...] Dr Carmichael says at para 33 of her first statement:

“In advance of any referral by the Trust of a young person for consideration by an
endocrinologist for GnRHa [puberty blockers - gonadotropin-releasing hormone
agonists] treatment, GIDS clinicians discuss treatment with the young person. This
includes, checking that the young person’s hopes for treatment are realistic,
explaining what the treatment can and cannot do, discussing any potential side-
effects, discussing fertility and potential impact on genital development for birth
registered males. We have developed visual aids to support this process. [...]”

The Clinic could not site a single case of a child they considered to be too young to make an
informed decision about whether to take puberty blockers:

“44. The court asked for statistical material on the number, if any, of young people
who had been assessed to be suitable for PBs but who were not prescribed them
because the young person was considered not to be Gillick competent to make the
decision, whether at GIDS or the Trusts. Ms Morris could not produce any statistics
on whether this situation had ever arisen. She suggested that in the main, GIDS would
work with the young person to give them further information, discuss the matter
further and in some cases wait until they had achieved further maturity. The court
gained the strong impression from the evidence and from those submissions that it
was extremely unusual for either GIDS or the Trusts to refuse to give PBs on the
ground that the young person was not competent to give consent. The approach
adopted appears to be to continue giving the child more information and to have more
discussions until s/he is considered Gillick competent or is discharged.”

In paragraph 47 of the Judgment, the Clinic do say that they don’t give puberty blockers to a
child if their parents refuse consent. But it seems that both the parents and child are on the
same conveyor belt, with puberty blockers as the expected outcome.

The Court received evidence from a medical expert who challenged what the Clinic were
doing:

45. Relevant to the evidence of consent is the evidence of Professor Scott (Director of
University College London’s Institute of Cognitive Neuroscience). She “seeks to
explain, from a neuroscientific point of view, why I have significant doubts about the
ability of young people under the age of 18 years old to adequately weigh and
appreciate the significant consequences that will result from the decision to accept
hormonal treatment for gender dysphoria.”

46. She explained the neurological development of adolescents’ brains that leads to
teenagers making different, more risky decisions than adults. She said further that this
is backed up by behavioural studies showing that when decision making is “hot” (i.e.
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more emotional), under 18 year olds make less rational decisions than when the

responses are made in a colder, less emotional context. Her conclusion was that:
“11. ... given the risk of puberty blocking treatment, and the fact that these
will have irreversible effects, that have life-long consequences, it is my view
that even if the risks are well explained, that in the light of the scientific
literature, that it is very possible for an adolescent to be unable to fully grasp
the implications of puberty-blocking treatment. All the evidence we have
suggests that the complex, emotionally charged decisions required to engage
with this treatment are not yet acquired as a skill at this age, both in terms of
brain maturation and in terms of behaviour.”

The Clinic say that the puberty blockers is just a ‘holding stage’ and that the sex change is a
separate step. However, the Court found that it was all part of the same Clinic conveyor belt:

“The relationship between Puberty Blockers and Cross-Sex Hormones (CSH)

56. GIDS and the Trust place reliance on the fact that Stage 1 treatment with PBs and
Stage 2 treatment (CSH) are separate. Thus, so it is said, it is possible for a young
person to come off the PBs at any point and not proceed to taking CSH. On one view,
this is correct. However, the evidence that we have on this issue clearly shows that
practically all children / young people who start PBs progress on to CSH.”

The Court heard evidence that many children who are adamant that they want to change
gender, have a different view once they have reached adulthood:

“75. The claimants submit that there is good evidence that for a significant proportion
of young people presenting with GD, the condition resolves itself through adolescence
without treatment with PBs. Further, that PBs serve to increase the likelihood of GD,
and, as such, can be positively harmful to the child or young person’s long-term
health. [..]”

76. The Dutch study argued that adolescents who show established GD rarely identify
as their biological sex. Professor Hruz suggested there may be two reasons for this. It
may be that the clinicians made sound diagnoses of persistent GD. Alternatively, it
may be that the very fact of the diagnosis and the course of treatment which affirmed
that diagnosis (that is, both gender affirmative psychotherapy and the use of PBs)
solidified the feeling of cross-gender identification and led the young people to
commit to sex reassignment more strongly than they would have done if there had
been a different diagnosis and treatment.” [...]

“78. The first claimant was born a female. In her witness statement in these
proceedings she set out her experience of being prescribed PBs and then CSH. It
should be noted that some of the details relating to her treatment and the information
she was given (at GIDS and the first defendant) is disputed. This case is a judicial
review of the GIDS policy, not a tort action relating to the specific facts surrounding
the first claimant’s treatment and it is not necessary therefore to resolve any factual
dispute. We simply record the first claimant’s account. She describes a highly
traumatic childhood. From the age of 4 or 5 she displayed gender non-conformity,
associating more with male games and clothes. She felt highly alienated at secondary
school and took birth control pills to stop her periods. She felt disgusted by her body
and became depressed and highly anxious. From the age of 14 she began actively to
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question her gender identity and started to look at YouTube videos and do research on
the internet about gender identity disorder and the transition process. She said: “/
thought I had finally found the answer as to why I felt so masculine, uncomfortable
with my female body and why I was so much more similar to a stereotypical boy than
to a stereotypical girl in physical expression and interests.”

79. When she was 15, the first claimant was referred to GIDS. When she was at the
local Children and Adolescent Mental Health Services clinic she remembered: “the
psychiatrist attempted to talk of the gender spectrum as a way of persuading me to not
pursue medical transition. I took this as a challenge to how serious I was about my
feelings and what [ wanted to do and it made me want to transition more. Now I wish
I had listened to her.” She was first seen at GIDS aged 16 and had a number of
appointments spread out over 1 year and 9 months. She was referred to UCLH in June
2013 and after three appointments commenced PBs. She was given advice about the
impact on her fertility, but her priority was to move on to testosterone. She said that at
16, she was not thinking about children and, in any event, egg storage was not
available on the NHS.

80. In April 2014 she was referred to an adult Gender Identity Clinic to discuss
surgery. She “was visualising myself becoming a tall, physically strong young man
where there was virtually no difference between me and a biological boy.” After
commencing testosterone at 17, changes to her body commenced rapidly: these
changes included genital changes, her voice dropping and the growth of facial and
body hair. She was on testosterone for 3 years but increasingly began to doubt the
process of transition:
“27. I started to have my first serious doubts about transition. These doubts
were brought on by for the first time really noticing how physically different I
am to men as a biological female, despite having testosterone running through
my body. There were also a lot of experiences I could not relate to when
having conversations with men due to being biologically female and socialised
in society as a girl. There was an unspoken “code” a lot of the time that I felt I
was missing. | remember telling a close male friend at the time about these
transition doubts, who responded by telling me that I was being silly and I
believed him. This was reinforced by the online forums that I browsed where
the consensus was that most transsexual people have doubts and that that is a
normal part of transitioning, so the doubts should be ignored. I continued on,
pushing the doubts in the far back of my mind and no more doubts creeped in
for a while.”

81. Despite these doubts, when she was 20, she had a double mastectomy. In the year

following this:
“31. ... I started to realise that the vision I had as a teenager of becoming male
was strictly a fantasy and that it was not possible. My biological make-up was
still female and it showed, no matter how much testosterone was in my system
or how much I would go to the gym. I was being perceived as a man by
society, but it was not enough. I started to just see a woman with a beard,
which is what I was. I felt like a fraud and I began to feel more lost, isolated
and confused than I did when I was pre-transition.”



82. She described facing the reality of taking a regular dose of drugs for the rest of her
life to maintain her male appearance; and the need to have a hysterectomy if she
remained a man because of the atrophy of her reproductive organs if she continued to
take testosterone.

83. From January 2019 the first claimant stopped taking testosterone. She now wishes

to identify as a woman and is seeking to change her legal sex back to that on her

original birth certificate. She said:
“39. ... It is only until recently that I have started to think about having
children and if that is ever a possibility, I have to live with the fact that I will
not be able to breastfeed my children. I still do not believe that I have fully
processed the surgical procedure that I had to remove my breasts and how
major it really was. I made a brash decision as a teenager, (as a lot of teenagers
do) trying to find confidence and happiness, except now the rest of my life
will be negatively affected. I cannot reverse any of the physical, mental or
legal changes that I went through. Transition was a very temporary, superficial
fix for a very complex identity issue.”

The Judgment then goes to quote opposite examples of those who have had this ‘treatment’
and not regretted it, so it was a balancing act for the Judges. The Judgment concludes:

“135.[...] The condition being treated, GD, has no direct physical manifestation. In
contrast, the treatment provided for that condition has direct physical consequences,
as the medication is intended to and does prevent the physical changes that would
otherwise occur within the body, in particular by stopping the biological and physical
development that would otherwise take place at that age. [...]

136. Indeed the consequences which flow from taking PBs for GD and which must be
considered in the context of informed consent, fall into two (interlinking) categories.
Those that are a direct result of taking the PBs themselves, and those that follow on
from progression to Stage 2, that is taking cross-sex hormones. The defendant and the
Trusts argue that Stage 1 and 2 are entirely separate; a child can stop taking PBs at
any time and that Stage 1 is fully reversible. It is said therefore the child needs only to
understand the implications of taking PBs alone to be Gillick competent. In our view
this does not reflect the reality. The evidence shows that the vast majority of children
who take PBs move on to take cross-sex hormones, that Stages 1 and 2 are two stages
of one clinical pathway and once on that pathway it is extremely rare for a child to get
off it.

137. The defendant argues that PBs give the child “time to think”, that is, to decide
whether or not to proceed to cross-sex hormones or to revert to development in the
natal sex. But the use of puberty blockers is not itself a neutral process by which time
stands still for the child on PBs, whether physically or psychologically. PBs prevent
the child going through puberty in the normal biological process. As a minimum it
seems to us that this means that the child is not undergoing the physical and
consequential psychological changes which would contribute to the understanding of
a person’s identity. [...]

138. It follows that to achieve Gillick competence the child or young person would
have to understand not simply the implications of taking PBs but those of progressing

5



to cross-sex hormones. The relevant information therefore that a child would have to
understand, retain and weigh up in order to have the requisite competence in relation
to PBs, would be as follows: (i) the immediate consequences of the treatment in
physical and psychological terms; (ii) the fact that the vast majority of patients taking
PBs go on to CSH and therefore that s/he is on a pathway to much greater medical
interventions; (iii) the relationship between taking CSH and subsequent surgery, with
the implications of such surgery; (iv) the fact that CSH may well lead to a loss of
fertility; (v) the impact of CSH on sexual function; (vi) the impact that taking this step
on this treatment pathway may have on future and life-long relationships; (vii) the
unknown physical consequences of taking PBs; and (viii) the fact that the evidence
base for this treatment is as yet highly uncertain.

139. It will obviously be difficult for a child under 16 to understand and weigh up
such information. Although a child may understand the concept of the loss of fertility
for example, this is not the same as understanding how this will affect their adult life.
A child’s attitude to having biological children and their understanding of what this
really means, is likely to change between childhood and adulthood. [...]

143. The difficulty of achieving informed consent in these circumstances is further
exacerbated by the lack of evidence as to the efficacy of PBs in treating GD and the
long-term outcomes of taking it. We entirely accept that the fact that a treatment is
experimental, or that the long-term outcomes are not yet known, does not of itself
prevent informed consent being given. Otherwise no experimental treatment could
ever be consented to. However, the combination here of lifelong and life changing
treatment being given to children, with very limited knowledge of the degree to which
it will or will not benefit them, is one that gives significant grounds for concern.

144. We do not think that the answer to this case is simply to give the child more, and
more detailed, information. The issue in our view is that in many cases, however
much information the child is given as to long-term consequences, s’he will not be
able to weigh up the implications of the treatment to a sufficient degree. There is no
age appropriate way to explain to many of these children what losing their fertility or
full sexual function may mean to them in later years.

151. A child under 16 may only consent to the use of medication intended to suppress
puberty where he or she is competent to understand the nature of the treatment. That
includes an understanding of the immediate and long-term consequences of the
treatment, the limited evidence available as to its efficacy or purpose, the fact that the
vast majority of patients proceed to the use of cross-sex hormones, and its potential
life changing consequences for a child. There will be enormous difficulties in a child
under 16 understanding and weighing up this information and deciding whether to
consent to the use of puberty blocking medication. It is highly unlikely that a child
aged 13 or under would be competent to give consent to the administration of puberty
blockers. It is doubtful that a child aged 14 or 15 could understand and weigh the
long-term risks and consequences of the administration of puberty blockers.

152. In respect of young persons aged 16 and over, the legal position is that there is a
presumption that they have the ability to consent to medical treatment. Given the
long-term consequences of the clinical interventions at issue in this case, and given
that the treatment is as yet innovative and experimental, we recognise that clinicians
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may well regard these as cases where the authorisation of the court should be sought
prior to commencing the clinical treatment.”

March 2021
Adrian Vincent



